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Legally, sporting inj uries are of two kinds-they
may occur to the participants in a game or to
spectators who are observing the progress of a
sport.
By engaging in a sport or pastime the participants
may be held to have accepted risks which are
inherent in the sport or pastime. This, however, does
not eliminate all duty of care of the one participant
to the other. Whether or not such a duty arises
and if it does, its extent must necessarily depend
in each case upon its own circumstances. In this
connection the rules of the sport or pastime may
constitute one of those circumstances. In the case
of Rootes v. Shelton (1967) 116 C.L.R. 383, the
appellant, an experienced water~skier, was skiing on
the Macquarie River at Duhbo performing in com~
pany with other experienced water-skiers an opera~
tion known as "cross~overs" in which three skiers
being towed with ropes of different lengths pass from
side to side across the wake of the towing boat
and across each other's paths. The appellant at
the material time was the middle of the three men
and thus in crossing had to pass his tow rope over
the skier ahead of him and crouch under the rope
of the skier behind him. The towing boat was being
driven along a fairly straight and sufficiently wide
stretch of river during the manoeuvre travellin?; at
30 to 35 miles per hour. As the appellant was
passing to the starboard side of the boat's wake he
was temporarily hlinded by spray and had need
to' clear his eyes before starting to turn inwards
again. This may possibly have caused him to swing
wider in executing his manoeuvre than otherwise
he might have done. However, when he could see
again he was faced with a stationary boat about six
feet away from him. He endeavoured to avoid
('ollidillg with it but was unable to do so. In the
result he was severely injured. He sued the respon~
dent who was the driver of the towing boat for
failure to take due care in the control of the
boat and for failure to warn him of the presence
of the stationary b()at.
The High Court allowed the appellant's appeal
and he recovered damages against the respondent,
the driver of the towing boat. In his judgment Mr.
Justice Owen said:
"To say that the appellant voluntarily assumed
the risk of colliding with an obstruction in the
water is one thing. To say that the appellant volun-
tarily undertook the risk that the respondent would
carelessly fail to warn him of the presence of such
an obstruction or 'w-ould fail to exercise due care
in steerinu; the launch of which he had control is
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a very different proposition and one for which I
can find no support in the evidence. I am of opinion
that in the present case the respondent owed a duty
of care to the appellant and if the former knew of
the presence of the stationary launch-as was the
fact-and failed to give warning of it, it was open
to the jury to find that he had been guilty of a
breach of that duty. Equally I have no doubt that
the respondent owed the appellant a duty to take
reasonable care to steer a course which would
avoid the risk of a collision such as occurred and
that the jury might properly find that there had
been a breach of that duty."
Where therefore a participant in sport is injured
in a sporting activity it is necessary to determine
whether other participants have a duty of care
towards the injured participant, whether there has
been a breach of that duty of care and whether
there has been a voluntary assumption of the risk
of injury from a breach of that duty.
If the sporting activity is properly conducted and
normal precautions are taken, those who are respon-
'3ible for its conduct are not in breach of their duty
of care ta the participants or the spectators.
In the case of Murray v. Harringay Arena Ltd.
(1951) 2 All E.R. 320, a boy who was then six
years old was taken by his parents to the defendant's
ice rink to watch a hockey matdh. They occupied
front seats on one side of the rink and during the
game the boy was hit in the eye by the puck or
rubber disc used for playing hockey on ice. The
boy, through his father as next friend and the
father on his own behalf brought an action against
the defendants as occupiers of the rink and
promoters for reward of ice hockey matches alleging
negligence and breach of an implied term in the
Contract that the arena was as safe as care and
skill could make it. ArolUld the rink was a wooden
barrier 3 feet 8 inches high and there was no
protection above this area for spectators at the
sides of the rink. Behind each goal there was a
netting 5 feet or 6 feet above the barrier. There
was evidence that, from time to time, the puck
Vient over the barrier at the side hut that it was
not the practice to provide protection there because
of the interference with the view of the spectators.
There was no evidence to show that serious acci-
dent to a spectator had ever occurred before. The
Trial Judge fo-und that the risk of the puck going
over the side was not an unusual danger and that
there was no negligence by the defendants nor a
breach of an implied term in the Contract that
there was no failure to take Qrdinary precautions
and that the plaintiffs voluntarily undertook the
risk of.accident. This was upheld on appeal, one
of the Judges stating that there are some dangers
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which every reasonable spectator foresees and of
which he takes the risk and on the basis that it
had not been proved that the defendants were
negligent or that they failed to do anything which
they were under any obligation to do and that the
injury sustained by the boy resulted from a danger
incident to the game of which spectators took the
risk, the appeal failed.
Industrial Accidents
It is now established that an employer owes a
duty of care to his employees" An employee may
therefore brin~ an action in negligence against his
employer f'Or the breach of the employer's duty to
take care.
Originally the Courts took the view that because
a workman was not compelled to undertake any
given occupation he must be taken to have assumed
the risks inherent in any occupation which he
undertoQk. It is now realised that economic neces-
sity destroys this alleged lack of compulsion. It
lvas also thought that he must be deemed to have
undertaken the risk Qf injury as a result of the
carelessness of his fellow emplQyees-the doctrine of
common employment. The doctrine of common em-
ployment was partly broken down by the Employers
Liability Act which became law in England in 1880.
The Australian States enacted similar legislation
over the succeeding 17 years. The lDain object of
the legislation was to make employers liable for
the negligence of those to whom they entmsted the
duty of superintendence of their work. Previously
an employer had been held answerable to an
employee for his own negligence but not for that
of his other employees including managers and
supervisory staff.
The doctrine of common employment has now
been abolished altogether by statutes. Employees
have received protection from various statutes en~
acted by Parliaments to promote the safety of
employees in mines, factories and workshops. In
addition, Workers' Compensation Acts were introM
duced earlier this century to provide compensation
for emplo-yees who were injured in the course of
their employment regardless of whether such injuries
resulted from the negligence of their employers
or fre failure of the employers to observe industrial
safety legislation. The Workers' Compensation Acts
made the employer insure his employees against
loss of their wages as a result of injuries suffered
during the course of their employment. In Australia
today it is possible· for an employee to sue his
empIoyer for negligence and to receive Workers'
Compensation although he is required to deduct the
statutory payments made to him under the Workers'
Compensation Acts from any damages he recovers
based on the same injuries. VariOllS tribunals have
been set up under the Workers' Ccmpensation
legislation to adjudicate on claims for oompensation.
It is the duty of the employer so to carry on
h!s operations as not to subject those employed by
hIm to unnecessary risk. It is implicit in this
ooncep1 of duty that the employer will provide and
maintain proper machinery, plant appliances and
w<lrks; that he will select properly skilled persons
to manage and superintend the business and that
he will provide a proper system of working. In order
to succeed in a claim for damages, an injured
employee must show that his employer has breached
one of these duties. There are, however, some
qualifications which must be expressed when these
duties are considered. If a workman is injured
through a defect in tuois supplied to him by his
employer the employer will be liable only if by the
exercise of reasonable care he could have dis-
covered the defect. The duty to take care is fulfilled
if the employer has taken reasonable care in the
circumstances to ensure that his machinery plant
and appliances .are not defective. So far as the
work premises and means of access to those premises
are concerned, the employer's duty is discharged
if he has taken all precantions that in the circum·
stances were reasonable.
So far as systems of work are concerned the
employer is presumed to he aware of the practice
and method adopted in carrying on his business
and to he responsible for these. He is not required
to accept responsibility for the isolated or day to
day acts of the employee. In many cases the system
of workin~ to be adopted may properly be left to
the employee. In O'Connor v. Commissioner for
Government Transport (1954) 100 C.L.R. 225, an
experienced plumber was ordered by his employer,
the respondent, to go with some of his fellow em-
ployees to a tramway starter's box and to reduce
the size of the metal awning over the box so that
it would not overhang the road and interfere with
the passage of buses. The party took with them
a plank and trestles provided hy their employer
to enable them to carry out the work. The plumber
climbed onto the awning in order to carry out
some of the work but owing to dry rot in the
woodwork to which it was attached, it collapsed
under his weight and he sustained injuries from
which he died. His widow sued the employer for
damages. The High Court held that the employer
was not Hable because the question of how the
work should he done had been left to the deceased
and it was in the circumstances a question which
a skilled and experienced workman could be
reasonably expected to decide.
Classification of Accidents
Any group of patients who have suffered sporting
or industrial accidents is divided by the law into
these classes-
Sporting Accidents:
fa) Those who accepted a risk inherent in the
sport and have no right to damages;
(b) Those to whom some other participant owed
a duty, the breach of which gave rise to a
claim for damages.
Industrial Accidents:
(a) Those who are entitled to some form of
Workers' Compensation but whose injuries
were not attributable to any breach of duty
by the employer.
(b) Those entitled to W'Orkers' Compensation and
whose injuries were attributable to breach
of duty by the employer giving rise to an
action for damages.
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It is, of course, possible that due to some negli-
gence in the treatment of the patient some further
damage could accrue. In the case of those not
entitled un to the occasion of that negligence to
damages arising from the original injury a right
to damages for the additional injury will accrue.
Patients already entitled to damages for the original
injury would he entitled to damages in respect of
the second injury against the person responsible for
the second injury (Baker v" Willoughby (1970)
2 W.L"R. 50).
It would be interesting- to ascertain whether those
patients without any right to damages tend to
recover more quickly than those who are entitled
to sue and also whether those without any entitle~
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ment, e.g. in a sporting accident, recover more
quickly than those who receive Workers' C()mpensa~
tion under the Workers' Compensation Acts. I have
no statistics and this question is out of my field.
However I doubt 'whether motivation towards
recovery is seriously affected by the right to recover
damages although it might be suggested sometimes
that there is a reluctance on the part of some who
received Workers' Compensation payments to resume
work. This is no doubt controlled to a degree by
medical reports. It is no dGubt IDQre pleasurable
to resume sport rather than work and this factor
is, I would think, more likely to effect recovery
than a desire to increase damages by delaying
recovery.
